Thomas Elliott Deagle v. Commonwealth of Virginia by unknown

CECIL G. MOORE 
CLYDE M. WEAVER 
D. WAYNE MOORE: 
JAMES E. BRADBERRY 
LESLIE P. SMITH 
L.AW OFFICES 
MOORE. WEAVER, MOORE & BRADBERRY 
t3t8B WARWICK BOU~EVARD 
POST OFP'ICE BOX 2Z2B 
NEWPORT NEWS, VIRGINIA 23602 
July 5, 1973 
The Honorable Howard G. Turner 
Clerk of the Supreme Court 
of Appeals of Virginia 
Richmond, Virginia 23219 
Re: Thomas Elliott Deagle v. 
Commonwealth of Virginia 
Record No. 8248 




Please find enclosed herewith 25 copies of the appendix 
filed in the above captioned matter which has been reprinted as 
per your request of June 13, ~973. 
We also ericlose herewith copy of the invoice for print-
ing of same which has b~en paid in full this date by our office, 
and for which we respectfully request that we be reimbursed. 
if 
Enclosures 
INDEX TO APPENDIX 
FOR 
BRIEF OF PLAINTIFF IN ERROR 
INDICTMENT (Pages 10 & 11, Transcript) •••••••••••••••••••••••• p. 1 
VERDICT AND IMPOSITION OF SENTENCE 
(Pages 112-116, Transcript) •••••••••••••••••••••••• p. 3 
POST-TRIAL HEARING ON IMPROPER JURY VERDICT 
(Pages 120-126, Transcript) •••••••••••••••••••••••• p. 8 
FINAL ORDER, August 8, 1972 ••••••••••••••••••••••••••••••••••• p. 15 
FINAL ORDER, August 8, 1972 •••••••••••••••• J •••••••••••••••••• p. 17 
FINAL ORDER, August 17, 1972 •••••••••••••••••••••••• ~ ••••••••• p. 19 
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR, 


























SCHNEIDER REPORTING CO. 
STENOTY~E REPORTING 
NEWPORT NEWS, VA. 
impanelled, s·.fom and charged, in and 
for the body ot this County, have 
round the following indictments against 
you. "On or about June 5, 1972, in the 
County ot York, State ot Virginia, Thomas 
Elliott Deagle did breal~ and enter, in 
the nighttime, a certain building known 
as York Auto Parts, the property or 
York Auto Parts, Incorporated, with the 
intent to commit larceny." How do you 
plead? 
MR. T. E. DEAGLE: No plea. 
CLERK: Second indictment: 
"On or about June 5, 1972, in the 
County or York, State or Virginia, 
Thomas E. Deagle did take, steal and 
carry away goods and property belonging 
to Apples Auto Parts, Incorporated, 
namely, auto parts, having a value or 
more than $100. " How do you plead? 
r1R. T. E. DEAGLE: No plea. 
COURT: The Court will enter 
a plea or not guilty for you. Call 
the first ten jurors. I understand that 




















VERDICT AND IMPOSITION OF SENTENCE 
(Pages 112-116, Transcript of Trial) 
Would you take them to their 
room together ~ith these exhibits, and 
the instructions, and the form of the 
verdict. 
(The jury left 
the Courtroom and retired 
to the jury room of the 
Court to consider of 
its verdict.) 
(The Court took up 
other mat~ers at this 
time, after which the 
following occurred.) 
(The jury returned 
to the Courtroom and resumed 
their seats in the jury 
box.) 
MR. BRADBERRY: I believe 
my client is not here. 


























SCHNEIDER REPORTING CO. 
STENOTY,.E REPORTING 
NEWPORT NEWS. VA. 
COURT: Would you tell him 
to get him.back. 
113 
CLERK: Gentlemen ot the jury, 
have you reached a verdict? 
COURT: Oh no, no. Don't say 
anything until the accused gets here. 
I'm sorry, gentlemen, we'll have to 
wait until the accused gets back. We 
can do nothing in his absence. 
(At this time the 
Defendant entered the 
Courtroom, and took a 
seat by h1s Counsel.). 
COURT: All right. 
CLERK: Gentlemen of the 
jury, have you reached a verdict? 
rtiR. HARLAN GIBBENS, FOREritAN : 
Yes, we have. 
CLERK: Pass it to the 
Sheri:ft, please. We the jury 
find the accused guilty or 
statutory burgla~J, as 
charged in the indictment, 
and r1x his punishment at 
ten years ar.:! $1000 fine. S·igned, 


























SCHNEIDER REPORTING CO. 
5TENOTYI"E REPORTING 
NEWPORT NEWS, VA. 
Harlan W. Gibbens, Foreman. 
~e the jury find the 
accused guilty of grand larceny, 
as charged in the indictment and 
fix his punishment at ten years 
and $1000 fine. Signed, Harlan 
W. Gibbens, Foreman. 
COURT: Is that th/ 
verdict of all of you gentlemen? 
JURORS: Yes sir. 
COURT: All of you 
concur in these findings? 
Ju~ORS: Yes sir. 
COURT: All right. Is there 
any further need for the jury? 
~ITt. BRADBERRY: I believe 
not, your Honor. 
COURT: Thank you, gentlemen, 
very much, for serving; and I'm sorry 
to have kept you waiting; but we could 
not receive the verdict, without the 
Defendant present. All right. 
(At this tfme the 
jury was excused, and 



























SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 
NEWII"O"T NEWS. VA. 
MR. BRADBERRY: 1 would have 
a motion, your Honor. I would respectfully 
move to set aside the verdict and the 
sentence, as being contrary to the law 
and evidence, in each of the indict• 
ments. 
COURT: Overrule your motions 
and note your exceptions. 
MR. BRADBERRY: I would also 
respectfully move the Court to allow 
the sentences to run concurrently, rather 
than consecutively, and suspend at least 
some portion of the tLDe, your Honor. 
COURT: I shall -- I shall 
direct that they run consecutively and 
not to run concurrent with any other 
sentence. 
stand. 
All right, sir, you may 
(The Defendant 
complied with the request 
of the Court.) 
COURT: The jury has found 
you guilty of grand larceny, and guilty 




























SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 
NEWPORT NEWS. VA. 
punishment at confinement in the 
Penitentiary for a term of ten 
years, and a fine of $1000, on 
each of these two charges. 
It is, therefore, the 
judgment of the Court that you be 
taken to the jail, and from there 
to the penitentiary, and there to 
remain for a total term of 20 years, 
unless sooner discharged according 
to law; and these sentences are not 
to run concurrent with each other, 
or any other sentence. 
You may have a seat. 
(The Defendant 
complied with the 
request of the Court.) 
COURT: Now, would you 
advise him of his right to appeal; 
that if he's unable to employ 
counsel, the Court will appoint 
counsel for him, and provide him 
with a transcript of the testimony. 




























POST-TRIAL HEARING ON IMPROPER JURY VERDICT 
(Pages 120-126, Transcript of Trial) 
SCHNEICER REPORTING CO. 
STENOTV .. E REPORTING 
NEWPO"T NEWS, VA. 
(Morris Schneider was 
.sworn as the Court 
Reporter.) 
COURT: Will you bring Mr. 
Deagle torward, please? You can be 
seated there by your attorney. 
(The De rendant 
complied with the request 
or the Court and took a 
seat at defense table, 
by his Counsel.} 
COURT: Let the record show 
that several days ago~ the Attorney 
for· the Commonwealth reported to me 
that it had come to his attention 
that the jury's verdict exceeded the 
punishment permitted by law,in that 
it imposed a sentence of ten years 
and a fine of $1000; whereas, the 
fine of $1000 is only permitted in 
cases in which the jail sentence was 
inposed; and therefore, that this --
seemed to excee~ the maximum punish-
ment. 
nc·,.r the nt3.xirnu.m punishment;,· 
120 


























SCHNEIDER REPORTING CO. 
STENOTYptE REPORTING 
NEWPORT NEWS, VA. 
but it seems to be improper in this . 
respect. 
I informed him, directed 
him, I guess I should say, to intorm 
the Attomey for the Defendant, Mr. 
Bradberry, and since Mr. Bradberry had 
a case on this past Tuesday, we agreed 
we would take the matter up in Williams-
burg, on this present Thursday. 
I have reviewed the transcript 
over the telephone of the Court Reporter. 
I find that -- nothing was 
said concerning this matter at the time 
that the verdict was returned. 
At that time, as I recall, 
Counsel was asked if there wa3 any further 
need for the jury, and the jury were 
excused; and there was no motion made 
because of this reason. 
I also find that in sentencing 
him, while I stated that the jury had 
fixed his punishment at a fine or a 
Thou3and Dollars and ten years in 
prison, on each charge~ I did not 
sentence him to pay the ~ine, but 
121 


























SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 
NEWPORT NEWS. VA. 
simply directed that he be confined 
in the Penitentiary for a term or 
ten years, on both charges. 
But, in view of this, I 
say I thought we should have given 
Counsel an opportunity to make any 
motion that you would care to make. 
Mr. Bradberry, I believe 
the matter is up to you. 
MR. BRADBERRY: Yes sir. 
I believe your Honor's recitation 
of the facts is correct. 
I would respectfully move 
to set aside the sentence; the sen-
tence was improper, and 1 think the 
proper remedy would have been 
to have the jury to correct it, under 
appropriate instructions from the 
Court. 
I think the matter can be 
remedied at this time, by granting 
the Defendant a re-hearing on the 
issue of sentence, and having a 
proper sentence returned by the 
jury; but I do not think that it 
122 

























SCHNEIDER REPORTING CO. 
STENOTYPE REPORTING 
NEWPORT NEWS, VA. 
can be solved by the Court dropping from 
the sentenc.e, that part of the sentence 
\'lhich was improper, which, in effect, is 
what the Court has done. 
The Court sentenced him to ten 
years, on each. There was still the 
Thousand Dollar fine, which the jury 
returned, and I think that we have to 
consider the fact that the jury sentence 
did consider -- did consist of a felony 
sentence, and a misdemeanor sentence, 
and I do not think that -- that the Court, 
or Counsel, can agree what was in the 
minds or the jury; and that a new jury 
should be impanelled solely for the 
purpose of imposing sentence in this 
case, and I would respectfully move 
that be done, your Honor. 
COURT: Of course, I think 
it probably just as well you didn't 
mention it to the jury at the time, 
because I would strongly suspect 
they would have added some time, had 
they elimin~ted the fine. 
I presume~ ll~<:e all -- ju.:-y 
123 


























SCHNEIDER REPORTING CO. 
STENOTY~E REPORTING 
NEW~O"T NEWS, VA. 
verdicts, there were differences or . 
opinion a~ to what the -- the punish-
ment should be, and -- I suppose they 
finally struck a balance of ten years 
and a Thousand Dollars. 
Had it been brought to the 
jury's attention at the time~ it's not 
inconceivable they might have added a 
year or so, in exchange for giving up 
a Thousand Dollars. 
Certainly, though, I see --
I don't see how he could be prejudiced 
in any way, by the fine not being 
imposed, and -- in fact, that would be 
my idea o~ the proper solution to the 
matter. 
I overrule the motion 'for a 
new trial. 
24 
i'-tR. BRADBERRY: No sir, it was 
not a new trial. New sentencing, your 
Honor. Not a motion for a new trial. 
I have no grounds for that. There's 
a motion for a new sentence. 
COURT: New sentencing? 
MR. BRADBERRY: Yes sir. 


























SCHNEIDER REPORTING CO. 
STENOTY~It REPORTING 
NEW~AT NEWS. VA. 
COURT: You mean -- you me~, 
to grant ~ new trial on the question of 
punishment? 
MR. BRADBERRY: On the 
question or punishment, only. 
COURT:· You're using the 
wrong term. Sentence is what --
the Court really sentences the 
person. The jury fixes the punish-
ment. I see what you mean. 
MR. BRADBERRY: My 
intention was to move to set aside 
the sentence, and re-panel --
reimpanel a jury. 
COURT: Solely on the 
question or punishment? 
MR. BRADBERRY: Yes sir. 
Yes sir; solely on the question of 
punishment. 
COURT: All right. I'll 
overrule that motion, and note your 
exception. 
Since the sentence seems 
to be correct, namely just the 
the total of 20 y9arS in the 
125 


























SCHNEIDER REPORTING CO. 
STENOTY .. E REPORTING 
NEWPORT NEWS. VA. 
Penitentiary, I see no reason to 
sentence ~im again; because -- in 
reviewing the transcript, I find 
that I said to him, the jury fixed 
your punishment at a tine of -- a 
Thousand Dollars and ten years in 
jail; but when I -- when I directed 
that he be sentenced, I did not 
direct that he pay the fine. So, 
I think I shall leave the sentence 
as it is, and I note your exception 
to this ruling. 
f~R. BRADBERRY: Thank you, 
your Honor. 
COURT: All right. 
(The Hearing was 
then concluded. ) 
- - - oOo - - -
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FINAL ORDER, August 8, 1972 
VIRGINIA: 




THOMAS ELLIOTT DEAGLE 
PRESENT: ROBERT T. ARMISTEAD, JUDGE 
THIS DAY came again the Attorney for the Commonwealth and 
Thomas Elliott Deagle who stands indicted of a felony, to-wit: 
Statutory Burglary, York Auto Parts, Inc., June 5, 1972, and was 
led to the bar by the Sheriff of this Court. 
Whereupon the accused was arraigned and after private 
consultation with James E. Bradberry, his counsel, pleaded not 
guilty to the indictment, which plea was tendered by the accused 
in person. 
And the Sheriff of this County having returned the writ of 
venire facias issued by order of this Court, together with the 
names of twenty-four persons summoned by him in pursuance thereof 
and taken from the list of twenty-eight names attached to said 
writ and drawn by the Clerk of this Court in the presence of two 
witnesses from the box and in the manner provided by law, and of 
the veniremen so summoned and attending a panel of twenty qualified 
jurors, free from exception for the trial of the said defendant 
was made up and completed. And the Attorney for the Commonwealth 
and the Attorney for the defendant having alternately, beginning 
with the Attorney for the Commonwealth, each stricken from the 
said panel the names of four of the said veniremen, and the remain-
ing twelve, to-wit: J. W. Bunting, Marvin Finch, Harlan W. Gibbens, 
George E. Shields, Perry G. Foster, Robert E. Little, Henry E. 
Riggins, T. J. Hogg, Roy W. Insley, Grover F. Insley, Gerald R. 
Hopkins, and Kenny Rexrode, constituted the jury for the trial of 
the defendant, who were sworn the truth of and upon the premises 
to speak, and having heard the evidence and argument of counsel, and 
received instructions of the Court, were sent to their room to 
consult upon their verdict and after some time returned into Court 
and presented their verdict in the following words, to-wit: "We the 
jury find the accused guilty of statutory burglary as charged in the 
· indictment and fix his punishment at ten years and $1,000.00. 
Harlan W. Gibbens, Foreman". 
Appendix Page 15 
On a motion of defendant, by counsel, to set aside the verdict 
for reasons stated at the bar, said motion was overruled and the 
Court confirms the verdict of the jury. 
And it being demanded of the accused if anything for himself 
he knew to say why judgment should not be pronounced against him 
and nothing being offered or alleged in delay of judgment, it is 
accordingly the judgment of this Court that the said Thomas Elliott 
Deagle be and he is hereby sentenced to confinement in the peni-
tentiary of this Commonwealth for a term of ten (10) years, as 
ascertained by the jury aforesaid. 
And it is further ordered that as soon as possible after the 
entry of this order that the prisoner be removed and safely conveyed 
from the jail of this Court to the State Penitentiary therein to 
be kept, confined and treated in a manner provided by law. The 
Court orders that the prisoner be allowed credit for the time spent 
in jail awaiting trial. The Court certifies that at all 
times during the trial of this case the prisoner was personally 
present, and that the accused was advised by his attorney his 
right of appeal, and the accused indicated his intention to apply 
to the Supreme Court of Appeals of Virginia for a writ of error. 
The Court appoints James E. Bradberry as his attorney to 
prosecute this appeal and direct that a transcript of the evidence 
be made as provided by law. 
Appendix Page 16 
FINAL ORDER, August 8, 1972 
VIRGINIA: 
IN THE CIRCUIT COURT OF THE COUNTY OF YORK,·THE 8TH 
DAY OF AUGUST, 1972. 
PRESENT: ROBERT T. ARMISTEAD, JUDGE 
COMMONWEALTH 
v. 
THOMAS ELLIOTT DEAGLE 
THIS DAY cameagain the Attorney for the Commonwealth 
and Thomas Elliott Deagle who stands indicted of a felony, to-wit: 
Statutory Burglary, Apples Auto Parts, Inc., June 5, 1972, 
and was led to the bar by the Sheriff of this Court. 
Whereupon the accused was arraigned and after private 
consultation with James E. Bradberry, his counsel, pleaded not 
guilty to the indictment, which plea was t~ndered by the accused 
in person. 
And the Sheriff of this County having returned the 
writ of venire facias issued by order of this Court, together with 
the names of twenty-four persons summoned by him in pursuance 
thereof and taken from the list of twenty-eight names attached to 
said writ and drawn by the Clerk of this Court in the presence of 
two witnesses from the box and in the manner provided by law, and 
of the veniremen so summoned and attending a panel of twenty 
qualified jurors, free from exception for the trial of the said 
defendant, was made up and completed. And the Attorney for the 
Commonwealth and the Attorney for the defendant having alternately, 
beginning with the Attorney for the Commonwealth, each stricken 
from the said panel the names of four of the said veniremen, and 
the remaining twelve, to-wit: J. W. Bunting, Marvin Finch, Harlan 
W. Gibbens, George E. Shields, Perry G. Foster, Robert E. Little, 
Henry E. Riggins, T. J. Hogg, Roy W. Insley, Grover F. Insley, 
Gerald R. Hopkins, and Kenny Rexrode, constituted the jury for the 
trial of the defendant, who were sworn the truth of and upon the 
premises to speak, and having heard the evidence and argument of 
counsel, and received instructions of the Court, were sent to their 
room to consult upon their verdict and after some time returned into 
Court and presented their verdict in the following words, to-wit: 
11 We the jury find the accused guilty of statutory burglary as 
charged in the indictment and fix his punishment at ten years and 
$1,000.00. Harlan W. Gibbens, Foreman". 
On a motion of defendant, by counsel, to set aside the 
verdict for reasons stated at the bar, said motion was overruled 
and the Court confirms the verdict of the jury. 
Appendix Page 17 
And it being demanded of the accused if anything for 
himself he knew to say why judgment should not be pronounced against 
him and nothing being offered or alleged in delay of judgment, it is 
accordingly the judgment of this Court that the said Thomas Elliott 
Deagle be and he is hereby sentenced to confinement in the peni-
tentiary of this Commonwealth for a term of ten (10) years BRBXB 
iiR&xaixii~iiixii~ as ascertained by the jury aforesaid. 
And it is further ordered that as soon as possible 
after the entry of this order that the prisoner be removed and 
safely conveyed from the jail of this Court to the State Penitentiary 
therein to be kept, confined and treated in a manner provided by 
law. The Court orders that the prisoner be allowed credit for the 
time spent in jail awaiting trial. The Court certifies that at 
all times during the trial of this case the prisoner was personally 
present, and that the accused was then advised by his attorney of 
his right of appeal, and the accused indicated his intention to 
apply to the Supreme Court of Appeals of Virginia for a writ of 
error. 
The Court appoints James E. Bradberry as his attorney 
to prosecute this appeal and direct that a transcript of the 
evidence be made as provided by law. 








·· DAY OF AUGUST, 1972. 
~ . 





l! THOMAS ELLIOTT DEAGLE 
i; 
.I 
ll Heretofore the Attorney for the Commonwealth reporte 
i to the Court that it had come to his attention that there is no 
I provision for a fine when a penitentiary sentence is imposed and 
that therefore the verdict of the jury in this respect exceeds th 
punishment permitted by law. 
j; Whereupon. he was d.irec:ted to advise the Attorney for 










Then came t·he Attorney for the Commonwealth, the 
accused in person and by his attorney, James E. Bradberry, and th 
accused then moved the court to set aside the verdict and to_gran 
a new trial on the question of punishment for the reasons stated 
at the bar of this Court, which motion the Court doth overrule, 
to all of ~ich the accused by counsel duly excepted. 
;i It appearing that the accused was not sentenced to i' pay the fine but was only sentenced to confinement in the peniten ia 
j; in accordance with the jury~,s verdict the court doth reaffirm the 
ll sentence heretofore imposed and it is ordered that no fine be 
;j imposed and that so much of the jury•s verdict as fixes his punis 
il rnent at a fine of $1,000.00 is null and void but is in all other 
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A COPY TESTE: 
MELVILLE I. BRYANT, 
CLERK CIRCUIT CO'JR,. 
COUNTY liic YORK, VA~ 
,, /1 . ) 
BY 1P1L r Jtfi!rtt'F/:o_. o. 
VIRGINIA: 
IN THE CIRCUIT COURT FOR YORK COUNTY 











COMMONWEALTH OF VIRGINIA, 
Appellee 
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR 
TO: Melville I. Bryant, Clerk of the Circuit Court of York County, Virginia 
TAKE NOTICE that Thomas Elliott Deagle does appeal from the 
verdict of the jury, empaneled accdrding to law in this Honorable Court, 
announced August B, 1972, whereby he was found guilty of statutory burglary 
and grand larceny, and does intend to apply to the Supreme Court of Appeals 
of Virginia for a Writ of Error and Supercedas. 
* * * * 
10. The trial court erred in denying Appellant's motion to 
set aside the jury's improper sentence and grant Appellant a new trial 
on the question of punishment. 
Given under my hand this r~fh day September, 1972. 
THOMAS ELLIOTT DEAGLE 
JAMES E. BRADBERRY 
Moore, Weaver, Moore & Bradberry 
13185 Warwick Boulevard 
Newport News, Virginia 23602 
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CERTIFICATE OF SERVICE 
I certify that a copy of the foregoing Notice of Appeal and 
Assignment of Errors was mailed to Robert F. Ripley Jr., Commonwealth 
Attorney, York County, Yorktown, Virginia 23490, this ~fif day of 
September, 1972. 
(/ 
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